1. 28 U.S.C. §2241 (Supp. III 1950 345 (1930) .
3. See Ex Parte Hawk, 321 U. S. 114 (1944) , and Mooney v. Holohon, 294 U.S. 103 (1935) . Now codified as 28 U.S.C. §2254 (Supp. III 1950) : "An application for a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court shall not be granted unless it appears that the applicant has exhausted the remedies available in the courts of the State, or that there is either an absence of available State corrective process or the existence of circumstances rendering such process ineffective to protect the rights of the prisoner. An applicant shall not be deemed to have exhausted the remedies available in the courts of the State, within the meaning of this section, if he has the right under the law of the State to raise, by any available procedure, the question presented." 4. United States ex rel. Kennedy v. Tyler, 269 U.S. 13 (1925) . An example is Moore v. Dempsey, 261 U. S. 86 (1923) , involving a mob-dominated trial. Exhaustion of remedies is similarly unnecessary in a situation where a state attempts to interfere improperly with the federal government. E.g., In re Neagle, 135 U.S. 1 (1889) (federal officer held in state custody for homicide committed in scope of duty). See Mr. Justice Reed dissenting in Wade v. Mayo, 334 U.S. 672, 692-693 (1948) . The exhaustion requirement is of course satisfied if the state provides no remedy. Young v. Ragen, 337 U.S. 235 (1949) ; Hawk v. Olson, 326 U. S. 271 (1945) .
5. Thus resort to federal habeas corpus will not be allowed unless state courts have adjudicated the precise point, e.g., Ex Parte Williams, 317 U.S. 604 (1943) , in the light of the latest controlling decision, e.g., Mackey v. Kaiser, 323 U. S. 683 (1945) , despite the apparent futility of applying again for state relief, e.g., Mooney v. Holohon, 294 U. S. 103 (1935) .
6. 321 U. S. 114 (1944) . The Court affirmed the denial of the writ by lower federal courts, on the ground that Nebraska state remedies could not be deemed exhausted until coram nobis had been attempted. Statements relating to the requirement that the prisoner must also apply to the Supreme Court for certiorari and the effect of its denial were irrelevant to the holding and consequently obiter dicta. For history of the extensive Hawk litigation, see Note, The Judicial Obstacle Course, 29 Nm. L. Rav. 445 (1950) .
[Vol. 42 certiorari 7 to review the highest state court decision. 8 The extra step in the exhaustion process could be skipped only if the state decision might be deemed to rest on some adequate non-federal ground. In that event, the prisoner could apply directly to the district courts since the Supreme Court would lack jurisdiction to grant certiorari.
9
The general rule and its lone exception governed federal habeas corpus practice' o until Wade v. Mayo," in 1948. The Court there rejected the strict requirement of the extra step as often "futile procedure," but conceded that the prisoner's failure to apply for certiorari might be a relevant consideration for the district court in determining whether to take jurisdiction.'
2 The authority of Wade v. Mayo was destined to be short-lived, however. Only two years later it was impliedly over-ruled by Darr v. Burford,' 8 which re-established the mandatory certiorari rule in all its force and vigor. Basic to Darr v. Burford is a lurking fear of disturbing delicate federal-state relations by permitting a single judge of the lowest federal court to upset judgments of the highest state court.
14 To avoid such embarrassing reversals, the Court insisted, it should be given the "first crack" at passing upon charges of state violations of federal constitutional rights.'
5
If the frst Hawk dictum makes federal habeas corpus relief more difficult for the state prisoner, the second Hawk dictum would make such relief nearly 7. Cases come to the Supreme Court by two main routes: appeal and certiorari. Appeal is theoretically of right, while certiorari is totally discretionary. ROBERTSON AND KIRKHAM, JURISDICTION OF THE SUPREME COURT OF THE tUNITED STATES (2d ed., Wolfson and Kurland, 1951) 114, 118 (1944) . The only case cited in support of this dictum was Salinger v. Loisel, 265 U.S. 224, 230-232 (1924) .
This case held that, although res judicata does not extend to a decision refusing to discharge the prisoner on an application for habeas corpus raising the same contentions, a district court may in its discretion give that decision controlling weight, depending on "the character of the court or officer to whom the first application was made, and the fullness of the consideration given to it." In the light of the quoted proviso, a denial of certiorari could hardly be deemed equivalent to a decision based on a full-dress hearing on the merits. Certiorari is frequently denied for reasons quite unrelated to the merits, and a district judge may at best only speculate as to the reasons for the Court's action. See note 20 infra.
17. If the conviction is reversed, the prisoner has won at least a new trial; and if the conviction is sustained, proper respect for the superior tribunal would probably bar relitigation.
18. See Darr v. Burford, 339 U.S. 200, 214 (1950) ; Waley v. Johnston, 316 U.S. 101, 105 (1942) . A district court may, however, refuse to entertain a petition for habeas corpus if a federal court had previously denied a similar petition on its merits, and if "the ends of justice will not be served by such inquiry." 28 U.S.C.
§2244 (Supp. III 1950) , codifying the principle laid down in Salinger v. Loisel, supra note 16. 19. Petitioners for certiorari must either (1) pay the regular docketing fee and printing costs or (2) accompany their petition with a motion in forma pauperis. Of the first category, the Court granted only 14.9% of the 652 petitions filed in 1947-48, 21.6% of the 667 petitions filed in 1948-49, and 13.3% of the 640 petitions filed in 1949-50. Petitions in the second category are considered together with the motion in forma pauperis. If the petition for certiorari is denied, no ruling on the motion is made. STERaN AND GRESSMAN, SUPREME COURT PRACTICE 150 (1950 for reasons quite unrelated to the merits of the case. 20 Furthermore, these reasons are usually not made explicit.
2 ' What legal significance, then, should a lower federal court attach to such denial when the prisoner later applies for habeas corpus?
The Court has traditionally insisted that "
. the denial of certiorari imports no expression of opinion on the merits.
"22 Despite an occasional note of skepticism, 23 this had been the generally accepted rule-at least until Ex Parte Hawk. 24 The dictum was later approved in Supreme Court decisions 25 and generally followed in the lower federal courts. 2 6 In Darr v.
20. "The Supreme Court is not, and never has been, primarily concerned with the correction of errors in lower court decisions... The function of the Supreme Court is, therefore, to resolve conflict of opinion on federal questions that have arisen among lower courts, to pass upon questions of wide import under the Constitution, laws, and treaties of the United States, and to exercise supervisory power over lower federal courts." Chief Justice Vinson, supra note 19, at VI. See Revised Rules of the Supreme Court of the United States, 28 U.S.C. Rule 38.5 1946). Reasons which may motivate a Justice to vote against a petition include: 1) the time may not be favorable for a decision on a particular issue of national concern; (2) the issue may appear too moribund for adjudication, or it might become so later on; (3) it may appear desirable to have different aspects of an issue further illumined by the lower courts; (4) a certiorari petition may have already been granted in a case involving the same issue presented more clearly or in conjunction with other issues the Court feels should also be considered; (5) the constitutional issue may be so entangled with non-constitutional issues so as to raise doubt whether the constitutional issue could be effectively isolated; (6) the record may be cloudy; (7) 38-39 (1949) . But "(a)Ithough it be true that the Supreme Court may frequently refuse to review a case because a quick examination of the record indicates that the decision is not erroneous, it is extremely hazardous to conclude in any particular case that the reason fdr denying certiorari was the correctness of the decision." (Italics added.) RoBERsoN AND KIRKHAM, Op. cit. supra note 7, at 604-605.
24. 321 U.S. 114 (1944) . "Only in one instance-where certiorari has been denied as a result of an attempt to exhaust the state remedies-is there any possibility that the denial of certiorari may have an effect of which a lower court should be cognizant." ROBEaTSON AND KIRKIHAM, op. cit. supra note 7, at 605.
25. White v. Ragen, 324 U.S. 760, 764-765 (1945); House v. Mayo, 324 U.S. 42, 48 (1945) semble. In the latter opinion, the Hawk dictum was preceded by a statement of the orthodox rule on the effect of a certiorari denial. These two propo-Burford, 2 " although ostensibly sidestepping the issue on the ground its disposition would be only dictum, the Opinion of the Court included language intimating that the denial of certiorari may subsequently guide district court action.
28 Both concurring Justices refused to acce],t the implication of this language and joined the three dissenters, together constituting a majority, in repudiating any deviation from the orthodox rule on the effect of a certiorari denial.
29
This division of the Court and the ambiguous language in the opinion made confusion in the lower federal courts inevitable. Three different theories have evolved: 1) that a denial of certiorari is conclusive on the merits of a subsequent application for habeas corpus; 2) that a denial may be given substantive weight in the discretion of the district court; 3) that a denial is to be given no substantive weight whatever. 1) Giving denial conclusive effect. The first is illustrated by Goodwin v. Smyth. 30 The Fourth Circuit Court of Appeals affirmed a district court's denial of habeas corpus on the ground there was no allegation of "unusual circumstances" as would justify a lower federal court in granting the writ when that relief had been denied by the highest court of the state and certiorari had been refused by the Supreme Court.
3 1 Such "unusual circumstances" 82 would arise in cases where the state corrective process had failed to afford the prisoner a full and fair adjudication of his federal contentions. 200 (1950) . 28. Id. at 215: "Even after this Court has declined to review a state judgment denying relief, other federal courts have power to act on a new application by the prisoner. On that application, the court may require a showing of the record and action on prior applications, and may decline to examine further into the merits because they have already been decided against the petitioner. Thus, there is avoided abuse of the writ by repeated attempts to secure a hearing on frivolous grounds, and repeated adjudications of the same issues by courts of co-ordinate powers. In this way the record on certiorari in this Court is brought to the attention of the trial court." Id. at 214: "Whether a refusal to grant certiorari imports an opinion on any issue or not, the reason persists for requiring an application here from the state refusal before application to another federal court." 29. Mr. Justice Douglas took no part in the case. Thus, of the eight Justices sitting, five (JJ's Reed, Vinson, Minton, Clark, and Burton) officially approved the first Hawk dictum that a petition for certiorari is a prerequisite to federal habeas corpus; while five (Frankfurter, Black, Jackson, Clark, and Burton), although not speaking for the Court, refused to follow the second Hawk dictum on the effect of a certiorari denial. that event, the denial of certiorari would be meaningless since the Supreme Court lacks jurisdiction to review a state deci §ion which might be deemed to rest on adequate non-federal grounds.
34 Absent such circumstances, the denial would be conclusive.
35
This approach, as extreme as it might appear to be, simply carries the two Hawk dicta to their logical conclusion. After all, the basic purpose of the "first crack" policy is to dispose of valid charges of state denial of due process before they reach the district court level where a reversal of the state conviction might prove embarrassing.
3 6 To accomplish this purpose, the policy presupposes that the Supreme Court will scrutinize each state prisoner's application for certiorari on its merits, sift out the wheat from the chaff, grant certiorari if federal relief is indicated, and then adjudicate the constitutional issues itself. An inescapable corollary is that certiorari will be denied if the Supreme Court finds that federal relief should, not be granted. And of course if the denial of certiorari constitutes a rejection of the prisoner's contentions on the merits, it would be presumptuous for a lower federal court to reexamine those contentions in habeas corpus proceedings.
The Goodwin approach has several obvious advantages. The danger of what might be deemed unseemly interference in state criminal matters by lower federal courts is avoided. Also, heavily-docketed district courts would be relieved of an onerous administrative burden. But the net effect of such a doctrine, coupled with the mandatory certiorari rule, is to divest lower federal courts of a large part of their habeas corpus jurisdiction over state prisoners.
3 8 For, until the prisoner has applied for certiorari, his petition for habeas corpus will not be entertained; and if certiorari is denied, the writ will not be granted. Presumably the only exceptions, aside from "unusual circumstances," would be those rare instances where the Supreme Court expressly indicates its reason for denying certiorari, 3 9 or stated that its denial was "without prejudice" to the petitioner's right to later invoke the habeas corpus remedy in the district courts. 40 The "unusual circumstances" exception would of course probably cover all cases where the prisoner has been unable to obtain a hearing in the state courts on (note 3 supra) forbids a district court from granting habeas corpus except in one of three situations: (1) where the prisoner has exhausted all available state remedies; (2) where the state provides no reinedy; (3) where circumstances exist rendering such a remedy ineffective. Under the stricter Goodwin approach, a district court is barred from granting such relief except in only the second or third situations.
34. See citations in note 9 supra. 
See note 21 supra.
40. If certiorari is denied "without prejudice," the effect is to reaffirm in that particular case the orthodox rule on the effect of a certiorari denial. In the absence of such a phrase, however, there is no negative implication that the denial is with prejudice, and the prisoner is not thereby prevented from seeking other avenues of relief. See Mr. Justice Frankfurter dissenting in Darr v. Burford, 339 U.S. 200.
(1950).
the factual issues involved because of the inadequacy of the state remedies afforded.
1
In all other cases, 4 2 the Supreme Court's "first crack" at the constitutional question would also be the prisoner's last chance for federal relief. Confronted with this now-or-never plight of the prisoner, the Court would be compelled to either ignore many instances of state denial of due process, or else radically alter its methods of disposing of certiorari applications. For, under present practice, contrary to the basic assumption of the Goodwin approach, certiorari is frequently denied for reasons immaterial to the merits of the claim.
4 3 If district courts could not thereafter grant habeas corpus relief, the Court would have to pass on the merits of each petition for certiorari that attacked the constitutionality of a state criminal conviction. In addition, there would be strong pressure to grant certiorari in borderline cases. Such a drastic increase in the court's volume of business would be directly contrary to its recent marked tendency to reduce its work load."
2) Giving the denial discretionary weight. Other courts have taken a more equivocal position. An example is Holland v. Eidson. 4 5 Apparently relying in part on the discretionary nature of habeas corpus and in part on the prior denial of certiorari, the court refused the writ without even inquiring into the merits of the petition. Under this approach, which seems most in accord with the Darr opinion, 4 7 giving a certiorari denial any substantive weight is discretionary with the district court; under the Goodwin approach, giving the denial a conclusive effect is mandatory. Despite the apparent dissimilarity, the two theories are likely to yield the same results. The state prisoner must already contend with a number of subterranean influences tending to predispose a federal judge to deny the writ: the extreme abuse of the writ by state convicts, 48 the small percentage of claims which have proved valid, 49 the generally over-crowded district court dockets, the previous adjudications of the prisoner's claim in state courts, the desire to minimize interference in state matters, perhaps a previous denial of habeas corpus by a federal court. 50 If the Supreme Court's denial of certiorari is added to these considerations, most lower federal courts would probably exercise their discretionary authority adversely to the prisoner. No glaring procedural defect appearing that might otherwise 41. See note 33 supra.
42. In these cases, the prisoner has presumably had a fair hearing on the facts in the state courts, but either contests the ruling of the state court on the factual issues or alleges that his detention is illegal because of an error of law committed by the account for the Supreme Court's action, it would be a simple matter to take the path of least resistance and refuse relief. The difficulty with the Holland approach stems from its fundamental premise-that a district court judge is sufficiently clairvoyant to infer from the record the reasons for the Supreme Court's denial of certiorari.
51 Under present Supreme Court procedure this premise is simply not true; 5 2 and to make it true would entail the same administrative problems inherent in the Goodwin approach. The Supreme Court would have to either pass on the merits of each petition for certiorari or explain its reasons for each denial of certiorari. Without such a radical change in certiorari procedure, relief for many deserving petitioners would be effectively foreclosed.
3) Giving the denial no substantive weight whatever. A third group of courts have adhered to the orthodox rule on the effect of a certiorari denial. An example is Coggins v. O'Brien. 53 The court refused to attach any legal significance whatever to a prior denial of certiorari, except to note that the prisoner had satisfied a procedural prerequisite to eligibility for federal habeas corpus.
54
If then a denial of certiorari is to. be ignored-as to the merits of the prisoner's claim, why require certiorari at all? Surely a reversal of the highest state court by a single federal district judge after the Supreme Court has denied certiorari is no less detrimental to federal-state comity than a reversal before the denial. An outraged state judiciary would hardly be placated by assurance that the prisoner was at least compelled to go through some extra red tape before being given his freedom.
Of course, in those few cases in which certiorari is granted, the prisoner's claim will be settled once and for all. But it is likely under present Supreme Court procedure that most state prisoners who are entitled to federal relief are nevertheless denied certiorari, and must still seek redress on the district court level, if at all.
The result of the (oggins approach then is to vastly increase the number of petitions to the Supreme Court for certiorari without appreciably reducing the frequency of district court reversals of state convictions.
Conclusions. However, if a choice must be made between the three theories, the Coggins approach appears to be the least noxious. By adhering to the orthodox rule on the effect of a certiorari denial, it does the best it can with a difficult situation created by making a petition for certiorari a condition precedent to federal habeas corpus. This is the dilemma: Either 1) a denial of certiorari may be given substantive weight, or 2) it may not be given substantive weight. The first alternative would oblige the Supreme Court to examine each petition for certiorari on its merits or make explicit its reasons for denying certiorari. The consequences would be an almost impossible burden on the Court. The second alternative, illustrated by (oggins, would simply add a meaningless and cumbersome step to the routine of establishing eligibility for federal habeas corpus.
The "first crack" policy has an admittedly worthwhile purpose-the avoidance of friction in federal-state relations. Implicit in such a policy, however, is the dubious assumption that the release of a prisoner by the Supreme Court is less obnoxious to the states than a release ordered by a district court. 55 The ultimate decision rests with the higher federal courts anyway, since a state can appeal the granting of the writ. 56 But if the fears of its proponents are at all justified, 57 a better solution might lie in the proposal of past Conferences of Senior Circuit Judges that a three-judge district court be used where federal habeas corpus is sought attacking a state commitment.
58 This would at least spare state appellate tribunals the supposed indignity of being reversed by a single federal district judge. Furthermore, even under Wade v. Mayo, 5 9 a district court that felt its release of a state prisoner on writ of habeas corpus would touch a state sore spot could in its discretion dismiss the petition because of the prisoner's failure to first apply for certiorari. In such cases, the Supreme Court would in effect have its highly desired "first crack" at the prisoner's claim, and, if it refused to take jurisdiction, the district court could then grant the necessary relief as a last resort.
It seems inevitable that the Supreme Court will soon be called upon to resolve this three-cornered conflict in the lower courts. 60 When that time comes, the two Hawk dicta should finally be put to rest, and the more flexible Wade doctrine re-established.
